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ORDER
Per Padmavathy S, AM:

This appeal by the assessee is against the order of the Commissioner of
Income Tax (Appeals) / National Faceless Appeal Centre, Delhi [for short 'the
CIT(A)] dated 27.09.2023 for the AY 2015-16. The assessee raised the following

grounds of appeal:

“1. On the facts and circumstances of the case and law, the Ld. CIT(A) failed to
consider that notice issued u/s 148 of the Income Tax Act, 1961 (the Act) dated
31.03.2021 is bad in law and require to be quashed.
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2. On the facts and circumstances of the case and law, the Ld. CIT(A) failed to
consider that the permission obtained u/s 151 of the Act is not in accordance
with law, as permission is given by PCIT in mechanical manner. Therefore,
resultant proceedings u/s 148 are also bad in law and require to be quashed.

3. On the facts and circumstances of the case and law, the Ld. CIT(A) erred in
confirming addition of Rs. 1,45,000 under section 68 of Income Tax Act, 1961 on
allegation that appellant had obtained artificial profit from illiquid stocks
options without considering the facts that appellant had earned genuine profit
and same is already offered for tax.

4. On the facts and circumstances of the case and law, the Ld. CITIA) erred in
confirming addition of Rs. 1,450 u/s 694 of the Act on allegation that appellant
had paid 1% commission of artificial gain of Rs. 1,45,000 without considering
the facts that appellant had neither paid any commission nor commission was
claimed as expenses. Hence provisions of section 69C of the Act are not
applicable.

5. Without prejudice to the above, On the facts and circumstances of the case and
law, the Ld. CITIA) failed to consider that addition cannot be made on different
nomenclature when tax rates are same.

6. On the facts and circumstances of the case and law, the Ld. CIT(A) erred in
charging interest under section 234B of Income Tax Act, 1961.

7. On the facts and circumstances of the case and law, the Ld. CIT(A) erred in
invoking penalty u/s 271(1)(c) and 271(1)(b) of Income Tax Act, 1961.”

2. The assessee is a company and filed the return of income for AY 2015-16 on
28.09.2015 declaring a total income of Nil. The Assessing Officer (AO) gathered
information from ITD System that the assessee has entered into the following
fictitious transactions through M/s Wellworth Share & Stock Broking Ltd and
according to the AO the assessee failed to offer income derived from the said

transaction.

Sr. | Source PAN Source Informa | Informati | Informati | Informa | Remarks
No PAN tion on Type | on value tion
Name F.Y. (in Rs.) date
1 AAACW285 | Wellworth | 2014-15 | Fictitious | 1,45,000/- | 11™ Feb. | BSE

oM Share & Profits in 2015 Equity
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Stock Equity / Derivative
broking Derivative Profit
Ltd. Trading

3. Therefore the AO reopened the assessment under section 147 of the Income

Tax Act, 1961 (the Act) for the reason of non-disclosure / non-reporting of the
impugned transaction and that the income chargeable to tax has escaped
assessment. The AO issued a notice under section 148 of the Act in this regard to
the assessee. The assessee filed its response stating that the impugned transaction
has already been declared by the assessee as part of its income from derivative
transactions and submitted relevant documents in this regard. The assessee further
submitted before the AO that there is no concealment of income on the part of the
assessee with regard to the impugned transaction and therefore, there cannot be any
addition towards the same. The AO however did not accept the submissions of the
assessee and made the addition under section 68 of the Act treating the impugned
transaction of Rs. 1,45,000/- as fictitious and made addition under section 68 of the
Act. On further appeal the CIT(A) confirmed the addition made by the AO. The
assessee 1s in appeal before the Tribunal against the order of the CIT(A).

4. The 1d. Authorized Representative (AR) submitted that the sole reason for
re-opening the assessment is that the assessee has entered into the fictitious
transaction through M/s Wellworth Share & Stock Broking Ltd., and that the
assessee has failed to offer the income derived by way of the said transaction. The
ld. AR in this regard drew our attention to the reason recorded by the AO in page 9
of Paper Book. The 1d. AR further submitted that the assessee has offered a gain of
Rs. 91,72,542/- from derivative transactions entered through M/s Wellworth Share
& Stock Broking Ltd which includes the impugned transaction stated in the notice

of re-opening as being not disclosed. The 1d. AR took the bench through the
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financial statement of the assessee, the break up of the income offered towards
derivative transactions, the contract note and details of transactions entered into
through M/s Wellworth Share & Stock Broking Ltd. (page no. 7, 13, 47, 60 & 61
of Paper Book). The 1d. AR submitted that from the combined perusal of these
documents it is clear that the assessee has already disclosed the income derived
from the impugned transactions and therefore, the very basis on which the re-
opening does not have merits. The 1d. AR further submitted that the assessee's case
for AY 2014-15 was also re-opened for the similar reason stating that the assessee
failed to disclose certain transactions with M/s Latin Manoharlal Securities Pvt.
Ltd. and that the Co-ordinate Bench of the Tribunal in ITA No. 4006/Mum/2023
dated 05.06.2024 based on similar materials furnished by the assessee has held the
re-opening to be invalid. The 1d AR argued that the facts for the year under
consideration being similar, the decision of the coordinate bench is applicable for

the year under consideration also.

5. The 1d. Departmental Representative (DR) on the other hand submitted that
the re-opening is done by the AO with a reason that the assessee has entered into
fictitious transactions and therefore, the same cannot be held as invalid.

Accordingly, the 1d. DR purported the order of the lower authorities.

6. We have heard the parties and perused the material available on record. We

will first look at the reason for re-opening the assessee's case as extracted below:

“2 As per information gathered from the ITD System as well as e-filing portal,
it is noticed that the assessee company M/s Aadinath Securities Pvt. Ltd. has
entered into the following fictitious transactions through M/s Wellworth Share
& Stock Broking Ltd. during the F.Y.2014-15 relevant to A.Y.2015-16:
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Sr. | Source Source | Informat | Informati | Informat | Informat | Remarks
No | PAN PAN ion F.Y. | on Type |ion value | ion date
Name (in Rs.)
1 AAACW28 | Wellwor | 2014-15 | Fictitious | 1,45,000 | 11" Feb. | BSE
S50M th Share Profits in 2015 Equity
& Stock Equity / Derivativ
broking Derivativ e Profit
Ltd. e Trading

3. The assessee company has failed to offer this income derived by way of
transactions entered, hence, the income is undisclosed and the nature and
source of transactions remains unexplained.

4. On account of non-disclosure/ non-reporting of the transactions entered by
the assessee company, the total income of the assessee company for the
financial year 2014-15 relevant to A.Y.2015-16 has escaped assessment as per
provisions of Section 147 of the L.T. Act and thus it has led to the escapement
of income to such extent”

7. From the perusal of the above, it is clear that the reasons as recorded by the
AO for reopening the assessment is that certain income has escaped assessment.
The argument of the assessee is that the above stated transaction has already been
included as part of the income offered to tax by the assessee and therefore, there is
no non-disclosure / non-reporting as has been stated in the reasons recorded. In
order to substantiate the claim that the assessee has included the above transaction
in the income declared our attention was drawn to various documents as extracted
below:

Schedule to Profit & Loss A/c

Purchases 6,78,47,108.18 1,01,03,276.01
Derivative Losses in Shares 17,60,575.61**
6.96.07.683.79 1,01.03.276.01
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%%

SN | Name of Broker Nature Amount

1 Wellworth Stock & Broking | Derivative Gain 91,72,545
Ltd

2 Aadinath Securities Derivative Loss (1,14,45,861)

Intraday Gain
5,12,741

Trading Loss in Shares & | Total
Commodities (17,60,575)

Break up of transactions with M/s Wellworth Share & Stock Broking L.td
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Contract Note pertaining to the impugned transaction
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8. After a combined perusal of the above documentary evidences we see merit
in the contention of the 1d AR that the reason for reopening being the assessee has
un-disclosed income towards the impugned transaction is factually incorrect. We
notice that the Co-ordinate Bench in assessee's own case for AY 2014-15 has

considered a similar issue on identical facts and held that

“7. From the above details, it can be seen that the derivative gain of
2.1,27,27,019/- from M/s. Latin Manharlal Securities Pvt., Ltd., is duly
recorded in the financial statements returned for the year under
consideration. Therefore, the very basis for the reopening of the assessment is
found to be factually incorrect. A close perusal of the notice and the
observations of the Assessing Officer show that the entire proceedings revolve
around the fact that the alleged parties have claimed losses and accordingly
evaded taxes. Whereas the facts discussed hereinabove show that the assessee
has earned derivative gains of 3.1,27,27,019/- from M/s. Latin Manharlal
Securities Pvt., Ltd. Therefore, the entire observations / basis of the
assessment is factually incorrect. Since the assessment has been reopened on
the wrong facts the impugned assessment order deserves to be quashed.

8. As mentioned elsewhere, the assessee has included the profit of
2.1,27,27,019/- in its profit and loss account for the year under consideration,
however, while concluding the assessment order the Assessing Officer has
again made addition of 2.1,27,52,200/- by holding as “It is held that the
assessee has routed back its own undisclosed money in the guise of profit from
alleged share transaction and the same is added to the income of the assessee
under section 68 of the Income-tax Act.”

9. In our humble opinion, even if the income of %.1,27,27,019/- is not genuine
may be even illegal, then also in our understanding of the law the same
cannot be added under section 68 of the Act as unexplained cash credit. In
our considered opinion the Assessing Officer ought to have reduced the
amount of 2.1,27,27,019/- from the income side and then proceeded further.

10. For the sake of completeness, let us do this exercise. The assessee has
shown revenue from operations <.1,00,58,737/- which includes
2.1,27,27,019/-. If the Assessing Olfficer is of the opinion that this amount is
illegal earned from non-genuine transaction then reducing the same will
result into the loss of (-) 2.26,68,283/- and if %.1,27,27,019/- is added under
section 68 of the Act then the assessee is eligible for set-off of Z.26,68,283/-
which will make the entire exercise tax neutral. Since the amendment has been
brought in the statute from A.Y. 2017-18 and as clarified by the CBDT
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Circular No. 11 of 2019 wherein it has been clarified that upto A.Y. 2016-17
the losses can be set-off from the additions made under section 68 of the Act.

11. Considering the facts of the case in totality from all possible angles be it
factual or legal, we do not find merit in the impugned assessment. The Ld.
CIT(A) grossly erred in confirming the same and therefore the orders of the
authorities below deserve to be set-aside. The Assessing Olfficer is directed to
delete the impugned addition”

9. The coordinate bench has deleted the addition for the reason that the very
basis for the reopening of the assessment is found to be factually incorrect since
the assessee has already disclosed the impugned transaction in its statement of
income. This fact is identical to the year under consideration also as can be seen
from the documents extracted herein above i.e. Financial Statements, Breakup of
derivative income / loss etc. The coordinate bench has also considered the issue the
transaction being held as fictitious and deleted the addition on that count also.
Therefore respectfully following the above decision we direct the AO to delete the

addition made under section 68 of the Act.

10. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 27-06-2024.
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